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About This Publication

This publication has evolved over more than fifteen years. The initial research was conducted
in the late 1980s with the first printed version available in 1990. We are pleased to present
this fourth edition as a free, online publication.
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Invitation to Readers

Any attempt to summarize statutory and common law runs the risk of becoming out-of-date
over time. This publication is based on a careful review of legislation and databases that
report judicial outcomes. If any readers identify an area where the information presented is
incomplete, inaccurate or misleading, we urge you to contact us so that we may update our
records and this publication. To provide an update or information with respect to any statute
or relevant case, please call (202) 785-3891 or send relevant information to:
info@nonprofitrisk.org.
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Liability Protection for Volunteers and Charitable Organizations: An Overview

Good Samaritan Laws. Volunteer Protection. Volunteer Immunity. Liability Limitation.
Shield Laws. Charitable Immunity. These terms, which have significant, as well as subtle
distinctions, have been used to describe laws that protect people and organizations in the
nonprofit sector from claims, lawsuits and allegations of wrongdoing. Although numerous
researchers, legal authorities and other interested persons have written about these subjects
during the past 20 years, a tremendous degree of confusion remains about whether volunteers
and nonprofits can be sued and held liable for negligent acts. More specifically, managers
and leaders of nonprofit organizations continue to wonder:

» Can we be sued?
» Can we be held liable?
» Are there laws that limit our liability because we are nonprofits or volunteers?

Each year the Nonprofit Risk Management Center receives countless calls from nonprofit
managers describing actual or hypothetical situations in which the nonprofit is or could be
embroiled. A typical caller inquires “Could we be sued?” or “If we were sued, would we be
liable?” To respond, we explain that, with rare exception, a nonprofit can be sued by
anyone...at anytime...for anything.

We continue by explaining that determining whether a nonprofit will be liable for harm
resulting from its acts or omissions depends on the confluence of various factors, including
whether:

the nonprofit had a duty of care with respect to those who were harmed,

the nonprofit breached its duty of care,

harm actually occurred,

the harm that occurred was foreseeable,

the breach of the duty of care was a proximate cause of the harm that occurred, and
there were reasonable measures available to the nonprofit that would have prevented the
harm from occurring.

YVVVYVYYYVY

We then advise that all of these considerations will be factored with the laws of a particular
jurisdiction and the perspective and biases of the judge or jury who will consider the facts in
a particular case. In so many instances, it is difficult, if not impossible, to predict whether
liability will be imposed. Legal counsel representing the nonprofit, with full knowledge of all
of the circumstances and facts at hand will try to make this prediction and advise the
nonprofit accordingly.

Has Fear of Liability Thinned the Ranks of the Volunteer Workforce?

Among the “trends” cited by supporters of the Volunteer Protection Act (VPA) was that
prospective volunteers had become increasingly fearful of being sued. The federal law
enacted in 1997 sought to establish an even playing field for volunteer protection. Those who
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testified in support of the legislation argued that concern and uncertainty about whether a
volunteer’s charitable efforts could lead to the imposition of personal liability was a
significant deterrent to volunteering. More simply stated, “Could I lose my house if someone
gets hurt while I’m pitching in at the homeless shelter one weekend?”

The concern about the drain on volunteerism was repeatedly cited throughout the 1990s up
until passage of the VPA in 1997. Until then, the federal legislation was introduced annually
by its proponents and sent to the appropriate legislative committee to perish without formal
action or much notice.

The statistics on volunteerism collected by the national umbrella organization Independent
Sector counter the notion that fear of liability has dissuaded large groups of people from
volunteering. According to Independent Sector, between 1980 and 1995, the number of
volunteers in the United States grew from 80 million to 93 million, an increase of 16 percent,
and a record 90 percent of individuals volunteered when asked.

Although we are somewhat doubtful about the claims that large numbers of persons have
declined to volunteer due to fear about personal liability, we acknowledge that these fears
have persisted during the past two decades. Over the past few years, the Nonprofit Risk
Management Center has received dozens of calls from volunteers expressing concern about
the potential for personal liability. Despite this fear, we have yet to hear from someone
whose fear of liability has led to the decision to cease participating as a volunteer in any
form. We occasionally hear from individuals who have decided to leave an organization
because of concern about the practices of a specific nonprofit. The volunteer’s concern may
focus on poor record keeping, dispassionate employment practices, troubling conflicts of
interest in the organization’s relationships with vendors, or other issues.

In our experience, volunteers who are concerned about liability may be inspired by this fear
to take closer look at the discipline of risk management, and the opportunity to integrate
proactive measures into the various facets of an organization, from fund-raising functions to
client services. “What can I do to make my organization safe?” is the question many
volunteers pose after expressing concern about the need to protect an organization’s precious
assets, from young clients to its reputation in a community.

Principal Findings

As was true in 1996 when we last published this work, every state in the United States has a
law that pertains specifically to the legal liability of some volunteers. As in the past, these
laws differ to a great extent. Some state volunteer protection laws only protect directors and
officers serving nonprofits; others protect narrow categories of volunteers, such as
firefighters or other emergency service personnel. Many of the protections for directors and
officers were enacted by legislators in response to the insurance crisis (hard market cycle)
affecting nonprofits in the mid-’80s. As a result, some laws afford greater protection for
volunteers who establish policy in an organization than for those who carry it out.
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When the Volunteer Protection Act was adopted in 1997, interested observers offered a
number of predictions. One was that state legislatures would rush to make changes to their
laws to provide greater protection than the federal law. The VPA establishes a minimum
level of protection that pre-empts state law except to the extent that state laws provide greater
protection:

42 U.S.C.S. § 14502, State preemption
(The VPA) pre-empts any inconsistent law of a state, except if the state law provides
more liability protection for volunteers than (the VPA) provides.

(The VPA) does not apply in a state that has enacted a statute citing the authority of
this statute section and declaring the will of the state that this Act won’t apply in the
state.

Throughout this publication, we summarize the most recent versions of the state volunteer
protection laws. In several cases state legislatures have recently added additional wording to
their volunteer protection laws that clarifies or expands the protection previously afforded or
represents an attempt to adjust the law so it is consistent with the federal VPA. There
continue to be a wide range of exceptions to the protections afforded under these laws, as
well as other differences reflecting the preferences or specific concerns of the state
legislatures.

Exceptions to Liability Protection: Common and Unusual

It is arguable that the exceptions to the protections provided by the state statutes serve to
eliminate protection for volunteers in a great number — perhaps even the majority — of the
claims filed against nonprofit volunteers. The most common exceptions in the various state
statutes include:

Q the exception eliminating the protection for volunteer conduct found to be willful or
wanton.

O the exception for gross negligence on the part of the volunteer.

QO the exception for wrongful acts committed while operating a motor vehicle.

The last exception noted above accounts for a large number of claims filed against
volunteers. On a practical level, the first two exceptions serve to remove the possibility that
a suit against a volunteer will be dismissed on summary judgement. Some observers have
commented that the first two exceptions noted above simply guide plaintiffs to style their
suits in a way that will necessitate a full review of the facts before a judge or jury.

Additional, yet less common exceptions featured in the state laws include:

the exception for fraud or fiduciary misconduct;

the exception for actions brought by an attorney general or other state official;
the exception for the delivery of certain professional services; and

the exception for knowing violation of the law.

000D
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Conditions May be Required

In addition to specified exceptions, there are recurring requirements for the limitation on
liability to apply. Examples of the conditions that attach to various volunteer protection laws
include the requirement that:

Q The nonprofit retaining the volunteer carry liability insurance at a specified level.

O The nonprofit amend its articles of incorporation or bylaws to specifically indemnify
volunteers.

O Certain volunteers receive training from the nonprofit.

Q Volunteers receive prior written authorization in order to act.

The conditions are consistent with the federal law’s intent: to ensure that the nonprofit, not
the volunteer serving the nonprofit, is financially responsible for negligent acts or omissions
committed by an uncompensated volunteer. However, there is great irony in these
conditions. For example, the insurance requirement often means that volunteers serving the
smallest nonprofits — those with only meager resources — often don’t enjoy any protection
under the state volunteer protection law, while those volunteering for larger organizations,
which can afford liability insurance, will enjoy protection.

The three other conditions lead to a similar outcome: volunteers who are serving smaller,
more informal organizations are at greatest risk, because the lack of sophistication and
resources of the nonprofits they serve removes the protection the volunteers would otherwise
enjoy under the state volunteer protection law.

Unusual Provisions May be Included

There are also a number of unusual provisions that appear in only a handful of states. For
example:

» Six states have amended their laws in recent years to protect Good Samaritans who use
an automatic external defibrillator, or AED, in an attempt to recussitate an unresponsive
victim (see Illinois, Kentucky, Nevada, Pennsylvania, Rhode Island, Tennessee,
Vermont, and Virginia).

» Eight states have code sections that specifically protect athletic volunteers (see Louisiana,
Massachusetts, Minnesota, New Mexico, Ohio, North Dakota, Pennsylvania, and Rhode
Island). Other state codes contain provisions limiting the liability of volunteer medical
personnel serving at athletic events.

» Two states have adopted statutes that specifically protect volunteers engaged in
alternative dispute resolution (ADR) programs (see Texas and Washington).

In addition, the following unusual provisions are noted in a state-by-state review of the
various volunteer protection and Good Samaritan laws:
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In Arkansas, volunteers lose the shelter of the volunteer protection statute if they are
covered by liability insurance. Where this is the case, the volunteer’s liability for simple
negligence is limited to the liability limit of the applicable insurance policy.

In Colorado, a section of the code immunizes, “All bingo-raffle volunteers...from civil
actions and liabilities if they acted in good faith and within the scope of their official duty
for a charitable organization.”

In Connecticut, the state’s Good Samaritan law (which provides immunity against claims
of ordinary negligence) applies only to individuals licensed to practice medicine or
surgery when they voluntarily render medical aid to persons in need.

The Delaware volunteer protection law specifically defines “organization” as any “not-
for-profit organization exempt from federal income tax under § 501(c) of the Internal
Revenue Code.” Several other state laws limit protection to nonprofits that have obtained
federal tax-exempt status.

The Hawaii volunteer protection act shields volunteers serving nonprofits that carry
liability insurance with an aggregate limit of $500,000 or that have annual revenues of
less than $50,000. Ironically, this statute leaves unprotected a potentially large group of
volunteers — persons volunteering for nonprofits with budgets larger than $50,000, but
that still can’t afford liability coverage.

In addition to other categories of Samaritans, Nevada’s Good Samaritan law protects both
individuals (properly certified persons rendering CPR or using defibrillators, persons
giving emergency care on a school playground or through public school activities,
persons who provide training in the use of defibrillators), and organizations (places of
businesses that keep defibrillators on the premises). Under the Nevada law these persons
and organizations are not liable for civil damages as a result of an act or omission that
does not amount to gross negligence in rendering emergency care.

Ohio’s volunteer protection law pertaining to athletic volunteers only applies if at the
time of the act or omission the athletic coach or trainer had completed a requisite safety
course.

In South Dakota a separate statute provides that to the extent any volunteer, non-profit
corporation or organization, governmental entity or charitable hospital participates in a
risk sharing pool or purchases liability insurance, the immunity provided by the state’s
volunteer protection law (§ 47-23-29) is waived and cannot be raised as an affirmative
defense in court.

In the section of the Texas code protecting food donation volunteers, the state law further
provides that “a person allowing their fields to be used by volunteers to get food for the
needy is not subject to civil or criminal liability that arises from injury to a volunteer.”

In Vermont, /2 V.S.A. § 5781, provides that “A volunteer for a library will not be held
personally liable for damages resulting from services provided to patrons in the course of
duty or for information contained in library materials.” Vermont’s code also protects
volunteers who administer rabies inoculations.

Virginia’s code contains numerous unusual provisions, including a provision protecting,
“Any person who provides emergency obstetrical care to a woman in active labor who
had not previously cared for her in connection with the pregnancy and did not have the
woman’s medical records readily available.” Another section of the code protects “Any
person who in good faith and without compensation administers epinephrine to a person
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for whom an insect sting treatment kit was prescribed, if it is reasonably believed the
person is about to suffer an anaphylactic reaction.”

O In Wisconsin, a volunteer who provides services without compensation on behalf of the
Roman Catholic Church is not liable to any person for any monetary liabilities arising
from an act or omission as a volunteer. A separate provision indicates that a volunteer
for a religious organization who provides services without compensation is not liable to
any person for any monetary liabilities arising from an act or omission as a volunteer.

Charitable Immunity and Limits on Organization Liability

One of the most common misinterpretations of or assumptions about the state and volunteer
protection laws is that these laws immunize nonprofits as well as volunteers. They do not.
As indicated previously, the clear legislative intent in so many instances was to ensure that a
nonprofit retaining a volunteer is responsible for the consequences of harm caused by a
volunteer.

In order to determine whether nonprofits enjoy any protection against suits or limitation on
liability, it is necessary to examine both statutes and case law concerning the availability of a
charitable immunity defense. While charitable immunity has been abolished in the majority
of the states, vestiges of this common law doctrine remain in various jurisdictions. The
common law doctrine of charitable immunity exists—to some degree—in nine states:
Alabama, Arkansas, Georgia, Maine, Maryland, New Jersey, Virginia, Utah and Wyoming.
The states with the least restrictive forms of charitable immunity are Arkansas, New Jersey
and Virginia. In Alabama nonprofits are immune only with respect to claims from
beneficiaries. In Georgia nonprofits enjoy immunity unless the nonprofit fails to exercise
ordinary care in the selection or retention of competent officers and employees, or where the
plaintiff is a paying recipient of services from the nonprofit. In Maine charitable immunity
only applies if an organization derives its funds mainly from public and private charity. In
Maryland charitable immunity applies only if an organization’s assets are held in trust and
the nonprofit has no liability insurance. In New Jersey nonprofits are not liable for
negligently causing injury to a beneficiary of the organization (see N.J. State. Ann. §
2A:53A-7). In Virginia nonprofits are immune from suits by beneficiaries alleging
negligence, absent a finding of corporate negligence. However, charities are not immune for
the negligence of their employees if they fail to exercise ordinary care in the selection and
retention of those employees. In Utah there is a statute that limits the liability of a tax
exempt nonprofit, under certain circumstances, for acts or omissions of a volunteer:

Utah Code Ann. § 78-19-3, Organization liability

A non-profit organization is not liable for damage or injury that was caused by an
intentional or knowing act of the volunteer which constituted illegal, willful or
wanton misconduct, unless the non-profit should have had reasonable notice of
the volunteer’s unfitness to provide services under circumstances that make the
organization’s use of the volunteer reckless or wanton. A non-profit organization
is also not liable where under the law a business employer would not be liable for
an employee.
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In Wyoming a charitable immunity defense is available to nonprofits that provide services
without charge (see Wyo. Stat. § 1-1-125).

The following states limit the liability of nonprofits by capping the amount that may be
awarded as damages. These provisions are sometimes described as a form of charitable
immunity:

B (Colorado — In Colorado, lawsuits against nonprofits are not prohibited, but judgments are
limited to the extent of existing insurance coverage (see Colo. Rev. Stat. Ann § 7-123-
105).

B Massachusetts — In Massachusetts a tort cap of $20,000 applies to nonprofits for torts
committed in the course of any activity carried on to accomplish directly the charitable
purposes of the organization (see Mass. Gen. Laws Ann. ch. 231, § 85K).

B South Carolina — Awards against charitable organizations are limited to $250,000 in
actions for injury or death caused by the tort of an agent, servant, employee, or officer.
S.C. Code Ann. § 33-56-180.

The following is a summary of the federal and state statutes, and selected, published case law
dating from 1996 that discuss the issue of immunity for charities, volunteers, or Good
Samaritans. The statutes and cases have been summarized for brevity and understanding. To
fully understand the legislative or judicial intent, an interested reader should consult the
statutory language or relevant court opinion and review the official wording.

The Volunteer Protection Act of 1997

In 1997, Congress — with the purpose of encouraging people to volunteer their services
while seeking to ease fears of volunteer liability — passed the federal Volunteer Protection
Act [42 U.S.C. § 14503(a)]. At the time the VPA was adopted, every state had a law limiting
the liability of certain volunteers.

In the late 1980s several federal legislators began proposing ways to remove the liability chill
from volunteering. On the national level, Rep. John Porter (R-IL) dramatized the problem by
assigning bill number 911 to his proposed Volunteer Protection Act to spur state adoption of
volunteer protection laws. In 1990, President George H.W. Bush released a model act and
called for state-by-state adoption. In response to these forces, state legislatures began taking
action.

The final version of the Volunteer Protection Act — signed into law by President Clinton on
June 18, 1997 — preempts state laws “to the extent that such laws are inconsistent with the
Act.” However, it does not preempt a state law that provides additional protection from
liability for volunteers. The state law preemption also does not apply with respect to a
number of conditions that may be incorporated in state law.

These conditions include:
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a. that a nonprofit adhere to risk management procedures, including mandatory training of
volunteers;

b. laws that make a nonprofit liable for the acts or omissions of its volunteers to the same
extent that an employer is liable for the acts or omissions of its employees;

c. provisions that render the immunity inapplicable if an officer of a state or local
government brought the civil action; and

d. provisions that limit the applicability of immunity to nonprofits that provide a
“financially secure source of recovery,” such as insurance.

In addition, the federal law’s protections don’t apply to civil actions in which all parties are
citizens of the state that has enacted a statute declaring that the VPA doesn’t apply. In our
research we did not uncover any laws making this declaration.

Simply stated, the Volunteer Protection Act provides immunity for volunteers serving
nonprofit organizations or governmental entities for harm caused by their acts or omissions
if:

Q the volunteer was acting within the scope of his or her responsibilities at the time of the
alleged act or omission. Unfortunately, in many cases the scope of a volunteer’s
responsibility isn’t defined. In some cases a volunteer will take it upon him or herself to
undertake service for the organization.

Q appropriate or required, the volunteer was properly licensed, certified or authorized to
act. Whether it was appropriate for a volunteer to be authorized to act will not be readily
apparent in all instances.

Q the harm was not caused by willful, criminal or reckless misconduct, gross negligence or
a conscious, flagrant indifference to the rights or safety of the individual harm. This
condition provides guidance to plaintiff’s counsel in terms of wording a complaint so that
it will avoid the protection of the VPA. A plaintiff need only state that a volunteer’s
action was willful or in flagrant indifference to the rights and safety of the individual
harm for the matter to require a factual determination by a court. Therefore, the
volunteer is unable to avoid being sued and must defend him or herself.

Q the harm was not caused by the volunteer operating a motor vehicle, vessel, or aircraft
where the State requires an operator’s license and insurance.

Nevertheless, despite the VPA, many volunteers remain fully liable for any harm they cause,
and all volunteers remain liable for some actions. The VPA only applies to nonprofit
organizations and governmental entities. In addition, the VPA doesn’t prevent a nonprofit
from bringing an action against a volunteer.

42 U.S.C.S. § 14501, Volunteer Protection Act

The willingness of citizens to volunteer their services can be deterred by the threat of
liability. Many organizations have been adversely affected by the withdrawal of volunteer
services. Because of the many negative effects that result from the withdrawal of volunteer
support, limiting volunteer liability is an appropriate forum for Congress.
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42 U.S.C.S. § 14502, State preemption

This law preempts any inconsistent law of a state, except if the state law provides more
liability protection for volunteers that this law provides.

This act does not apply in a state that has enacted a statute citing the authority of this statute
section and declaring the will of the state that this Act won’t apply in the state.

42 U.S.C.S. § 14503, Limitation on Liability

Protection for volunteers

A volunteer of a nonprofit organization or governmental entity is not liable for harm caused
by an act or omission done in the scope of responsibility on behalf of the organization. This
applies if the volunteer was properly authorized and licensed, if such is authorization is
needed.

Exceptions: the harm was caused by willful or criminal misconduct, gross negligence,
reckless misconduct or a conscious, flagrant indifference to the rights or safety of the
individual harmed; or if the harm was caused by the volunteer operating a motor vehicle,
vessel, aircraft or any vehicle for which a license or insurance is required.

Nothing in this section can be construed to affect a civil action brought by a nonprofit against
a volunteer. Nothing in this section can be construed to affect the liability of a nonprofit
organization or governmental entity for harm caused to another.

State law exceptions to liability

If the laws of a state limit volunteer liability subject to any other following conditions, the

condition won’t be construed as inconsistent with this section:

» alaw that the organization or entity adhere to risk management procedures, including
mandatory training of volunteers;

» alaw that makes the organization liable for the acts or omissions of its volunteers to the
same extend an employer is liable for employees;

» alaw that makes a limitation of liability inapplicable if the action is brought by an officer
of state or local government pursuant to state or local law; or

» alaw that makes a limitation of liability applicable only if the organization or entity
provides a sufficient source of recovery for harmed individuals.

Limitation on punitive damages

Punitive damages may not be awarded against a volunteer for harm caused by the volunteer
in the scope of responsibility to a nonprofit organization or government entity, unless the
claimant establishes by clear and convincing evidence that the harm was proximately caused
by an action of the volunteer that constituted willful or criminal misconduct, or a conscious,
flagrant indifference to the rights or safety of the individual harmed.

Exceptions to Limitation on Liability
The limitations on volunteer liability under the VPA don’t apply to misconduct that
constitutes a crime of violence or international terrorism for which the defendant has been
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convicted in a court, misconduct that constitutes a hate crime, misconduct that constitutes a
sexual offence, misconduct in which the defendant is found to have violated a state or federal
civil rights law, or misconduct where the defendant was under the influence of drugs or
intoxicating alcohol.

42 U. S. C. S § 14504, Liability for non-economic loss

In a civil action against a volunteer who has acted in the scope of responsibility to a nonprofit
organization or a governmental entity, each defendant who is a volunteer is only liable for
non-economic loss in direct proportion to the percentage of their responsibility of the harm.

Frequently Asked Questions About the Volunteer Protection Act

Has the number of lawsuits filed against volunteers and nonprofits changed because of
the Volunteer Protection Act?

There are no signs that that the number of suits filed against volunteers or nonprofits has
decreased since the enactment of the VPA. This is probably because the VPA doesn’t
prohibit lawsuits; it simply provides a limited defense for certain volunteers under certain
circumstances. Furthermore, the VPA may be helpful to plaintiffs seeking damages from
volunteers, in that it makes it clear how a suit must be styled to require a review of the facts
by a judge or jury.

Does the Volunteer Protection Act protect anyone working in a “volunteer” capacity?
Do volunteers who receive a modest stipend enjoy protection under the law?

The VPA specifically protects a volunteer who:

(1) performs services (including officers, directors, trustees and direct service

volunteers); (2) volunteers for a nonprofit organization or governmental entity; and

(3) either (a) receives no compensation (although reasonable reimbursement for expenses
incurred is allowed), or (b) does not receive anything of value in lieu of compensation in
excess of $500 per year.

Therefore, volunteers who don’t meet these conditions enjoy no protection under the VPA.
For example, someone working as a volunteer for an organization that isn’t a nonprofit under
the laws of the state in which it operates — such as a new organization that has yet to
incorporate as a nonprofit — would arguably not be protected by the law. A volunteer who
receives a stipend of $50 per month, or $600 annually, is not protected under the VPA.

Does the Volunteer Protection Act protect nonprofits in addition to volunteers?

The VPA doesn’t affect the liability of nonprofits and governmental entities with respect to
harm caused by volunteer actions. According to the law’s principal sponsor Rep. Porter, the
intent of the Volunteer Protection Act, first introduced in 1986, was to “shield volunteers
from being sued except in cases of willful or wanton misconduct.” In the Republican
Weekly Radio Address delivered on April 19, 1997, Porter explained that “The idea here is
that if litigation must arise from volunteer activity, the nonprofit organization itself should be
named, not individual volunteers.”
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The Volunteer Protection Act in no way affects or changes common law charitable immunity
that still exists in some states, but has been eliminated in most jurisdictions.

What are the benefits of federal volunteer protection?

Legislative sponsors and nonprofit proponents of federal volunteer protection argued that the

fear of liability negatively affected volunteerism in America and that the new law would

enhance volunteerism by:

Q encouraging a comprehensive and consistent approach to volunteer immunity so that
volunteers serving in different states will be treated similarly. The law was intended to
fill the gaps created by the divergent and wide-ranging differences in current state
volunteer immunity laws.

Q reducing prospective volunteers’ fear of liability. This enhancement was purportedly
required to meet the increasing need for volunteer services demanded by growing gaps in
government and private-sector programs. Sponsors and supporters of the law argued that
by reducing the threat of frivolous lawsuits against good-hearted, well-intentioned
volunteers, the new law would increase volunteerism and much needed community
involvement.

Does the VPA protect volunteers with regard to the most likely types of suits?

No. Because most suits against volunteers are employment disputes, the exclusion of suits
alleging violation of state and federal civil rights laws serves to eliminate from coverage by
the act many — if not most — of the suits brought against board members and managers of
nonprofits. Another common source of claims stems from automobile accidents in which a
volunteer was driving. The VPA does not protect these volunteers.

Are there any potential negative consequences of federal volunteer protection?

There are several troubling consequences of the Volunteer Protection Act, including:

O Volunteers and nonprofit organizations often serve highly vulnerable populations that are
unable to select their volunteer caregivers. With a lessened fear of being held liable
except for wanton or criminal acts, volunteers may act inappropriately. Volunteers may
be more likely to take unacceptable risks or accept assignments and responsibilities for
which they have not received training. In addition, volunteers may not take their
heightened duty of care for vulnerable populations seriously and, over time, feel less
accountable for their actions.

O The VPA may reduce interest in and emphasis on risk management and safety programs
over time. Risk management provides a means of protecting clients from harm, safely
administering volunteer programs and preventing injuries. In many respects, the fear of
liability has been an effective motivator for staff and volunteers to seek training and
support in designing risk management programs.

O The current tort system provides incentives for volunteers (and others) to exercise
appropriate and reasonable care. Most U.S. citizens expect the people to whom they have
entrusted the care of their children, elderly parents and others to follow the reasonable
person standard.

O The VPA — and the state volunteer protection laws — have created the false impression
that volunteers are immune from lawsuits. The federal Volunteer Protection Act added
fuel to existing misconceptions about immunity and caused some to ignore the continuing

13

Nonprofit Risk Management Center — (202) 785-3891 — www.nonprofitrisk.org



possibility of suits against nonprofits and their volunteers. Many volunteers remain fully
liable for any harm they cause, and all volunteers remain liable for some actions. In
addition, only a small percentage of the nation’s 1.5 million nonprofits purchase liability
insurance. Organizations and individuals who believe they are immune won’t be
adequately prepared to deal with t